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fact 8 is always, if the misrepresentee choses to assert it, a defense to 
to an action for breach of contract. 

In the opinion in the principal case the court said that the defendant 
was "entitled to rescind" the "contract which he has been induced to 
enter into in reliance upon false though innocent misrepresentations." 
Where, as in the case before the court, the agreement is purely execu- 
tory upon both sides, this statement seems hardly accurate, in so far 
as it suggests that the misrepresentee is already under a contractual 
duty. The misrepresentee need do nothing before or after suit is 
brought to "rescind" the "contract" ; all he has to do is to plead the 
misrepresentation as a defense. 10 It is therefore somewhat difficult to 
see how he can be regarded as under an existing duty. To be sure, 
he has by virtue of the transaction in question acquired a privilege and 
a power to "ratify" or "affirm," i. e., by manifesting his intention to 
hold the other party to the bargain, he may and can create a duty on 
his own part and thereby invest the misrepresentor with a correlative 
right. This privilege and power are not subject to destruction by the 
misrepresentor — in technical language, are protected by an immunity. 
On the other hand, it seems accurate to say that the misrepresentor by 
entering into the agreement has subjected himself to a contractual duty, 
which, however, will cease to exist if the misrepresentee terminates it 
in any of the recognized modes. An agreement of the kind in question 
does therefore create a complex aggregate of legal relations, although 
one differing considerably in detail from those which would have 
resulted if there had been no misrepresentation. It is consequently 
perfectly accurate to speak of "rescission" even where the agreement 
induced by misrepresentation is purely executory on both sides, pro- 
vided we mean by that term merely putting an end to an existing 
complex aggregate of legal relations. 11 

W. W. C. 



THE HEIR S COMPULSORY PORTION AND THE CONFLICT OF LAWS 

Except for occasional homestead provisions, the unrestricted freedom 
to dispose of property by will exists in the United States, Great Britain, 
Canada, and in some of the South American states. In the other 
countries the power of the testator in this regard is restricted in the 

9 No attempt has been made to define "material fact" ; it is assumed that the 
learned reader is already familiar with the meaning of that phrase in the law 
of misrepresentation. 

10 Thurston v. Blanchard (1839, Mass.) 22 Pick. 18. 

11 If the agreement is not purely executory on both sides, but has been partially 
or wholly performed, we shall of course find the legal relations resulting to be 
different in many respects from those attaching to the executory agreement. 
Cf. (1918) 27 Yale Law Journal, 929, note 1. 
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interest of the members of his immediate family. The portion of his 
estate so withdrawn from free testamentary disposition is commonly 
known as the heir's compulsory or legal portion. 1 There are wide dif- 
ferences with respect to the persons who are entitled to a compulsory 
portion, with respect to the amount to which they are entitled, and the 
conditions under which they can claim their share in the estate. 2 These 
differences in the law of the various countries are a fruitful source of 
litigation from the standpoint of the conflict of laws. 

The Civil Court of Nice 3 was recently called upon to decide the rights 
of an Italian subject in property left in France by his wife, who had 
willed all of her property to her mother. The husband claimed a life 
estate in one-third of the wife's property in accordance with the Italian 
law governing the compulsory portion of husband and wife. As the 
question was raised before a French court the judge was bound in the 
first place to consult the French rules of the conflict of laws. In con- 
sulting these rules the judge would find that different groups of the 
operative facts, which collectively confer power upon the testator to 
make a valid testamentary disposition, are controlled by different rules. 
One group, which concern the testator's personal qualities and are 
commonly designated by the term "capacity," he would find controlled 
by the lex patriae* the law of the country to which the decedent 
belonged by nationality. Another group, relating to the form in which 



1 Sometimes, for example in Spain, the estate is divided into three parts. One 
part is left to the free disposition of the testator. Another part is withdrawn 
from his control altogether. The third part may be disposed of by will, but 
must be applied as a "betterment" to his legitimate children and descendants. 
Art. 808, Civil Code. 

2 Compare France, Arts. 913 ff., Civil Code ; Germany, Arts. 2303, Civil Code ; 
Italy, Arts. 805, 807, Civil Code; Spain, Arts. 806-810, Civil Code; Switzerland, 
Arts. 470-474, Civil Code. 

' Trib. Civ. Nice, July 9, 1917, Clunet 1917, 1792. 

'App. Paris, Aug. 10, 1872, Clunet 1874, 128; Aug. 7, 1883, Clunet 1884, 192; 
4 Weiss, Traite de droit international prive, 639. 

Except in England and the United States, the capacity to make a will is 
governed generally speaking by the testator's personal law, irrespective of the 
fact whether the will disposes of movable or immovable property. The term 
"personal" law means, now the law of the country of which the testator was 
a subject (lex patriae), now the law of his domicil. The continental countries 
have accepted, with few exceptions, the lex patriae. Germany, Art. 7, Intr. Law, 
Civ. Code; Italy, Art. 6, Prel. Disp., Civ. Code. In South America the states 
are divided. Brazil has adopted the law of nationality, Art. 8, Civ. Code. 
Argentina has retained the law of domicil, Arts. 6, 7, Civ. Code. 

The Anglo-American rule which determines the testator's capacity to dispose 
of immovable property according to the law of the situs accepts the view of the 
Dutch school. P. Voet, De Statutis, s. 9, c. 1, n. 9; s. 4, c. 2, n. 6; s. 4, c. 3, 
n. 12; J. Voet, Ad Pandectas, bk. 1, tit. 4, pt. 2, n. 8. This view has not found 
a permanent lodgment elsewhere, not even in Holland itself. Asser & Rivier, 
Elements de droit international prive", 139. 
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the testator's will must be expressed, he would find to be subject to the 
law of the place of execution. 5 He would be told to apply these rules 
without reference to the nature of the property as movable or immov- 
able. He would find a third group of operative facts, having reference 
to a variety of other interests, to which the "personal law" of the 
decedent is applied if the property is movable, and the law of the situs, 
if it is immovable. 

The continental courts and writers label the third group of operative 
facts as "substantive" provisions. There is disagreement among them 
on the question whether the rules relating to the heir's compulsory 
portion should be deemed to fall within group one or within group 
three, whether they belong to "capacity" or to the "substantive" law 
of succession. Usually it is said that they belong to the "law of suc- 
cession," as distinguished from "capacity." 6 If it be assumed that 
Italy would regard the heir's compulsory portion as relating to the 
"capacity" of the testator, the question in the French court would be : 
Which law is to decide for this court whether the problem relates to 
"capacity" or to the "substantive" law of succession? This would 
be a preliminary question in the eyes of some of the continental writers, 
which must be determined before the forum can tell which of its rules 
of the conflict of laws to apply — those on capacity or those on the sub- 
stantive matters of succession. Bartin, 7 now Professor of Law at the 
University of Paris, was the first to call attention to the general problem. 
He advanced the "theory of qualifications," according to which a 
preliminary question like the above is to be determined with reference 
to the law of the forum. 

A true analysis of the question requires that the rules governing the 
heir's compulsory portion be placed in a group apart from the "capac- 
ity" group or the "formalities" group. All of these rules restrict the 
heir's power of disposition, but they do so from different points of view 
and for different purposes. Hence a difference in the rules of the 
conflict of laws. 

The court of Nice assumed that the question of the heir's compulsory 



6 Cass. March 9, 1853, D. 1853, 1, 217; App. Aix, July 11, 1881, S. 1883, 2, 249; 
App. Paris, Dec. 2, 1898, D. 1899, 2, 177; App. Orleans, Feb. 24, 1904, 31 
Clunet, 680. 

' Trib. Civ. Seine, June 14, 1901, Clunet, 1902, 144. Surville & Arthuys, Cours 
Hementaire de droit international prive, 6th ed., 461 ; Val6ry, Manuel de droit 
international prive, 461. Contra: 2 Vareilles-Sommieres, La synthese du droit 
international prive, n. 1170. 

The Court of Cassation in a decision of Aug. 30, 1820, held that the provisions 
applicable to the legal reserve affected the "capacity" of the testator; but this 
view has been abandoned. See H. Donnedieu de Vabres, Succession ab intestat 
en droit international prive, 701. 

'Bartin, Etudes de droit international prive, I (reprinted from Clunet, 1897, 
225, 466, 720). 
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portion belonged to group three. In so doing it followed the view 
generally accepted in France. So far as immovables are concerned this 
would lead to the application of the French law. Article 3 of the 
French Civil Code provides that "immovables, even those owned by 
foreigners, are governed by French law." This rule has been consis- 
tently applied to the subject-matter under consideration. 8 As the 
French law grants to the surviving husband or wife no compulsory 
portion, the plaintiff's claim to immovables was ill-founded. 

With respect to the movable property left in France the court of 
Nice held that, inasmuch as the parties had only a domicil de facto 
in France, the husband's right to a compulsory portion were governed 
by the law of Italy, the country of the wife's origin. 9 All French 
courts would hold likewise that if the decedent had acquired a "legal" 
domicil in France the French law would have applied. By a "legal" 
domicil, in contradistinction to a de facto domicil, is meant in France 
an authorized domicil within the meaning of Article 13 of the Civil 
Code, which provides that "an alien who has been authorized by decree 
to establish his domicil in France shall have the enjoyment of all civil 
rights." Such a domicil constitutes a preliminary step to naturalization 
and is not possessed by any foreigner who does not intend to acquire 
the French nationality. A de facto domicil, on the other hand, 
according to Article 102 of the French Civil Code, is the place of a 
person's "principal establishment." Its chief importance consists in 
the fact that such a domicil confers jurisdiction upon the French courts 
with reference to the administration of the person's property upon 
death and the like. 10 

When a foreigner has not acquired an authorized domicil in France 
the French courts are inclined to say that the law of his domicil of 
origin or of his country of origin controls. They appear to mean the 
national law of the decedent, 11 by which they understand in the case of 
an American citizen the law of the state in which he was last domiciled 
before he took up his residence in France. If the nationality of the 
decedent cannot be ascertained, the law of the forum is applied. 12 

6 Cass. Jan. 26, 1892, Clunet 1893, 489 ; Trib. Civ. Corbeil, Aug. 4, 1897, Clunet 
1898, 568; Trib. Civ. Seine, Apr. 26, 1907, Clunet 1907, 1132; Trib. Civ. Toulon, 
Apr. 26, 1909, Clunet 1912, 550; Trib. Civ. La Chatre, July 5, 1910, Clunet 191 1, 
588 and note. 

"Cass. Jan. 12, 1869, D. 69, 1, 294; Cass. May 8, 1894, D. 94, 1, 355; App. 
Paris, July 9, 1902, Clunet 1903, 181; Aug. 1, 1905, D. 1906, 2, 169; Dec. 23, 
1909, Revue de droit international prive, 1910, 454 ; Grenoble, July 3, 1907, Revue 
de droit international prive, 1908, 813. 

10 App. Paris, March 20, 1896, Clunet 1896, 402; July 9, 1902, Clunet 1903, 181. 

"Cass. May 8, 1894, D. 94, 1, 355; Cass. March 8, 1909, D. 1909, 1, 305; App. 
Aix, March 27, 1890, D. 91, 2, 13 ; App. Grenoble, July 3, 1907, Revue de droit 
international prive, 1908, 813. 

"Pan, May 14, 1907, Clunet 1907, 1109. 
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The rule that the national law of the decedent controls the disposi- 
tion of movable property upon death and the rights of the heirs to a 
compulsory portion therein is established only with respect to foreigners 
who have acquired an authorized domicil in France. In the excep- 
tional case where such a domicil exists the law of the "legal" domicil, 
that is French law, governs. 13 Where the decedent is a foreigner who 
has acquired neither a legal nor a de facto domicil in France, the 
courts there have as a rule no jurisdiction to distribute his movable 
property in France. The question whether the national law of the 
decedent or the law of his domicil at the time of his death will govern 
under these circumstances cannot therefore ordinarily arise. As 
regards French subjects dying domiciled abroad the law of the de 
facto domicil governs the distribution and not the national law of the 
decedent. 14 

The above rules governing the right of the heir to a compulsory 
portion require a qualification in two directions. The first qualifica- 
tion is due to the recognition on the part of the French courts of the 
renvoi theory in the law of succession. This doctrine was first recog- 
nized by the Court of Cassation in the Forgo case 15 in 1878 and was 
reaffirmed by the same court in 1910. 16 According to the established 
law, therefore, if the national law of a foreigner who has acquired only 
a de facto domicil in France sanctions the lex domicilii, the reference 
back to the French law will be accepted. The French courts will 
distribute the personal estate of the decedent in France under these cir- 
cumstances in accordance with French law. The same rule holds true 
as regards immovable property which a French subject may own in 
Italy. On principle the French courts would determine the rights of 
the heirs to a compulsory portion in such property in accordance with 
the law of the situs. However, as the Italian code provides expressly 
that the national law of the decedent shall control the devolution of 
his property upon death, the French courts would apply the same rule 
and determine the rights of such heirs to a compulsory portion in 
accordance with French law. 17 

The second qualification results from the law of July 14, 1819, which 
provides as follows : 



13 Cass. May 5, 1875, D. 75, 1, 343; Pau, May 14, 1907, Clunet 1907, 1109; Trib. 
Civ. La Chatre, July 5, 1910, Clunet 1911, 588. 

"Cass. June 21, 1861, D. 65, 1, 418; Cass. Apr. 27, 1868, D. 1868, 1, 302; 
Trib. Civ. Seine, June 25, 1880, Clunet 1881, 163 ; App. Pau, June 22, 1885, Clunet 
1887, 479- 

15 Cass. Feb. 22, 1882, D. 82, 1, 301. 

"March 1, 1910, Clunet 1910, 888; Revue de droit international prive, 1910, 
870. 

"App. Aix, July 19, 1906, Clunet 1907, 152. 

13 
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"Where a succession is to be divided between foreign and 
French co-heirs, the latter shall receive by way of preference 
such a share of the property in France as shall be equivalent to 
the value of the property situated abroad from which they have 
been excluded, for any reason whatever, on account of some 
local law or custom." 

This provision in favor of French heirs modifies the ordinary rules 
of the conflict of laws governing movable property upon death. 18 
The law of 1819 applies though the decedent is a foreigner whose 
personal estate is governed in the law of succession by his national 
law. The only conditions for the application of the law are that there 
is property in France and that a French heir or legatee is prejudiced 
by the foreign legislation. Such a prejudice may result from the fact 
that one of the heirs possessed according to the foreign law a right to 
a compulsory portion which the French law does not recognize or from 
a testamentary disposition which is" valid according to the foreign law 
but not according to French law. By virtue of the above law the 
French heir is given by way of preference the difference between what 
he actually got and what he would have got as heir under French law 
in all of the property left by the decedent. 19 

E. G. L. 



M See Baudry-Lacantinerie & Wahl, 1 Successions, nos. 196 ff. 

"There are three principal systems governing the devolution of property upon 
death. One distinguishes between movable and immovable property (England, 
United States, Austria, Belgium, France, Holland, Rumania, Sweden). Of these 
Austria and Sweden distribute the movable property according to the lex patriae, 
instead of the lex domicilii. The second system applies the law of the situs to 
both kinds of property (Illinois, Chile). The third system, influenced by the 
Roman doctrine of universal succession, regards the succession as a continua- 
tion of the decedent's personalty and determines devolution of the property, 
therefore, in accordance with the decedent's personal law. Some of the countries 
belonging to this group apply the lex patriae (Italy, Spain) ; others, the lex 
domicilii (Norway, Argentina). In addition to the above systems there are 
various mixed systems (Brazil, Germany). See in regard to Austria: Decision 
of Supreme Court of Austria, Nov. 4, 1897, Clunet 1900, 649 and note by Profes- 
sor Wahl. Belgium: App. Ghent, March 14, 1907, Revue de droit international 
prive, 1009, 968. Holland: Asser & Rivier, 135. Rumania: Art. 2, Civ. Code; 
Cass. Feb. 20, 1901, Clunet, 1902, 916. Sweden: Synnestvedt, Le droit inter- 
national privS de la Scandinavie, 2]2.. Illinois: Rev. Stat. 191 1, ch. 39, sec. 1. 
Chile: Art. 16, Civ. Code. Italy: Art. 8, Civ. Code. Spain: Art. 10, Civ. Code. 
Norway: Synnestvedt, 269. Argentina: Art. 3317, Civ. Code. Brazil: Art. 14, 
Civ. Code. Germany: Sees. 24-26, Intr. Law, Civ. Code. 



